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REASONS 

The Claim 

1 Ase Constructions Pty Ltd (the “Applicant”) seeks an order that Famation 
Pty Ltd (the “Respondent”) pay the sum of $30,812.70.  This amount is the 
unpaid balance of the Applicant’s invoices (the “invoices”) dated 27 July 
2012 (“Invoice 380”), 3 August 2012 (“Invoice 381”) 19 August 2012 
(“Invoice 382”) , 27 August 2012 (“Invoice 385”), 7 September 2012 
(“Invoice 386”) and 13 September 2012 (“Invoice 387”).  I describe the 
invoices with particularity because, in each case, the correctness of various 
of the amounts charged is challenged by the Respondent. 

2 The total of the invoices is $81,902.70.  The Applicant has received 
$51,090 to date. 

3 Other than where I have indicated, all references to the Applicant’s 
invoices, and the charges made in them, include GST. 

4 The invoices relate to the construction by the Applicant of concrete slabs 
for 2 adjoining townhouses (“Unit 1” and “Unit 2”) at 19 Carramar 
Avenue, Camberwell (the “site”). The slabs are described in: 

(a) Ranepura Consulting Civil and Structural Engineers’ engineering 
drawings S1-S7 dated December 2011(the “engineer’s 
drawings”); 

(b) the Inarc Architects’ architectural drawing TP 03 dated 6 March 
2012 (the “architect’s drawing”); and 

(c) an enlarged view of the architect’s drawing sent by the Respondent 
to the Applicant on 31 August 2012. 

For completeness, evidence was also given by the Respondent in relation to 
the placement of the slab of Unit 2 by reference to the Land Survey Set Out 
Plan of Nacha Moore Land Surveyors Pty Ltd dated 5 July 2012 (the 
“survey plan”). 

The Hearing 

5 The hearing started on 13 November 2013 and ran for three days.  A fourth 
hearing day took place on 29 November 2013.  Mr Beck-Godoy of Counsel 
represented the Applicant, and Ms Centrone of Counsel represented the 
Respondent.  I conducted a view of the site on the morning of 14 November 
2013. 

6 Mr Russell Brown, Chartered Civil Engineer, who was called by the 
Applicant, and Dr Ian Eilenberg, Building Consultant, who was called by 
the Respondent, gave expert evidence.  Mr Michael McCarthy, Chartered 
Quantity Surveyor, was also called by the Respondent.  All experts 
produced written reports.  
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The Respondent’s Position 

7 The Respondent denies liability for the payment of the balance of the 
invoices. It says that: 

(a) many of the charges included in the invoices cannot be reasonably 
substantiated; 

(b) the total amount charged by the invoices of $81,902.70 is 
unreasonable, and that a reasonable sum in the circumstances for 
the entire works would be $35,196.70 (in reliance on the expert 
opinion of Mr Michael McCarthy, Chartered Quantity Surveyor); 

(c) it has incurred $14,901.35 damages, relying on the expert opinion 
of Dr Ian Eilenberg, Building Consultant.  The Respondent says 
that in breach of contract, the Applicant constructed the southern 
edge of the upper level ground floor slab of Unit 2 150 mm south 
from where the plans stipulate the edge should have been.  These 
damages are the rectification costs that would have been incurred in 
cutting back the slab, including the cutting back and reworking of 
steel wall framing fixed into the edge of the slab at the date of Dr 
Eilenberg’s inspection; and 

(d) it has incurred further damages of $4,129.10.  The Respondent says 
that the Applicant breached a term of the agreement to complete 
the works within 3-4 weeks, alternatively breached the implied 
obligation to complete the works within a reasonable time. It was 
therefore necessary, the Respondent claims, for the Respondent to 
engage a Mr Pahalage to assist the Applicant to complete the 
works.  This figure is the amount the Respondent claims to have 
paid Mr Pahalage.  

The Agreement 

8 I will first determine the terms of the agreement between the parties. 

9 The evidence of Mr Ralph Laino (“Mr Laino”) on behalf of the Applicant 
was that in July 2012 Mr Howard Junkeer, the director of the Respondent 
(“Mr Junkeer”) approached him at one of Mr Laino’s then worksites at 
The Eyre development, Heidelberg.  Mr Junkeer gave Mr Laino the 
engineering drawings S1-S7, and asked Mr Laino to quote on a “labour rate 
and cost” basis for the laying of the slabs for both Unit 1 and Unit 2, as 
shown in the engineer’s drawing S1.  By this, Mr Laino means a labour rate 
plus the cost of plant and equipment necessary for the Applicant to perform 
the work.  Mr Junkeer explained to Mr Laino that Mr Junkeer had an 
arrangement with concrete and steel suppliers, and that the Respondent 
would therefore supply the required concrete, steel and the packing sand.  
That is why, Mr Laino says, Mr Junkeer asked for a labour and cost only.  
The anticipated machinery costs were the hire of an excavator, and costs of 
a tip truck to cart and dumping of excavated material from the site.  Mr 
Laino says that he told Mr Junkeer that he would charge $50 per hour plus 
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GST for labourers, $60 per hour plus GST for his own time as a director of 
the Applicant and $80 per hour plus GST for machinery hire. 

10 Mr Laino also gave evidence that he informed Mr Junkeer that the 
anticipated period for completing the works indicated in the plans was “3-4 
weeks, all going well”.  I find that he conveyed to the respondent by this 
statement, or otherwise, “provided there were no weather delays”. 

11 Mr Junkeer’s evidence was that the only matters agreed at the meeting was 
the labour charge of $50 per hour plus GST, that the Applicant would 
provide 4 labourers for the purpose of the works and that the Applicant 
undertook unconditionally to complete the works within 3-4 weeks of 
starting on site. 

12 The Applicant started on site on 19 July 2012. 

13 Invoice 380, Invoice 381 and Invoice 382 were paid by the Respondent 
without complaint.  The bulk of Invoice 382 was paid on 19 September 
2012 and the GST component of $1,764 was paid on 5 October 2012.  
These invoices each make claims for labour at $55 per hour per labourer 
and $66 per hour for Mr Laino.  Invoice 380 and invoice 381 charge $88 
per hour for excavator and tip truck hire.  Invoice 381 charges for tip fees at 
$66 per load. Invoice 382 charges for concrete pumping equipment hired by 
the Applicant from George’s Concrete Pumping Pty Ltd.  Mr Junkeer 
conceded in cross-examination that although he says they were not the 
subject of discussions with Mr Laino at The Eyre development, he 
considered the amount charged by these invoices to be reasonable.  By 5 
October 2012 the Respondent had, without protest, paid all amounts owing 
on these invoices.  Perhaps for this reason, the Respondent did not seriously 
contend that the Applicant was not entitled to charge for labour at these 
differential rates or for the machinery charges.  The challenge to the 
invoices was based on whether the work charged for at the respective rates 
had in fact been undertaken and, if it had, whether the total charged was 
reasonable in the circumstances. 

14 I shall now deal with the Respondent’s contention that there was a term of 
the contract to the effect that the Applicant would finish the works within 3-
4 weeks of starting. 

15 The law recognizes that not every statement made or adopted by the parties 
in connection with their contract is necessarily a term of the contract.  The 
suggested term must be of a promissory nature as opposed to as mere 
representation.  The latter type of statement may give rise to other forms of 
legal liability but not to an action for breach of contract. 

16 Statements of opinion, intention, hope or desire are often distinguished 
from promises. In Ross v Allis-Chalmers Pty Ltd1  the relevant seller’s 
statement “My own experience with our [harvesting] machine is you should 
budget on 90 acres per day” had about it a “tentative character that belies 

                                              
1   (1980) 32 ALR 561. 
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promise”.  For such a representation to be converted into a promise, the 
Court held, there would have been required some further question such as 
“Can you promise that?” and for there to be an affirmative answer.2  The 
more imprecise the statement, the less likely it is to be promissory.3  
Similarly, I consider that the statement made by Mr Laino that the works 
would be completed within 3-4 weeks, with the further words “all going 
well”, which were conceded by Mr Junkeer as having been said, prevents it 
from being regarded as having a promissory character, or being in the 
nature of a warranty given by the Applicant. 

17 In support of the Respondent’s allegation that there was a term to the effect 
that the works would be completed within 3-4 weeks of starting, Mr 
Junkeer gave evidence that in late July 2012, after heavy rains, Mr Laino 
made a request for an extension of time of 3-4 days.  Mr Junkeer says that 
he “did not dispute” the request.  Mr Laino denies having ever asked for an 
extension.  His account is that the only time there was a discussion about 
time was when, after the rain, he said it would take 3-4 days to clean out the 
excavated trenches.  He denies having asked for an extension of time.  
There is no documentary record of the discussion alleged by Mr Junkeer to 
have taken place.  I am not persuaded on the balance of probabilities that 
such a request was made by Mr Laino. 

Conclusion 

18 The terms of the agreement are those contained in the Applicant’s account 
of the conversation that took place at the meeting between the parties at The 
Eyre development in July 2012.  The terms are also evidenced by the fact 
that the Respondent paid for the various items claimed by the Applicant in 
Invoices 380-382 without protest.  I find that the Applicant was entitled to 
charge for labour at the differential rates described above, and for the 
machinery costs at the rates charged. 

19 I also find that there was no term to the effect alleged that the Applicant 
was bound to finish the works within 3-4 weeks of starting.  Rather, the 
obligation of the Applicant was to complete the works within a reasonable 
time4. 

�����������	
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20 The Respondent challenges, in certain respects, the Applicant’s account 

contained in the invoices of the work and labour said to have been 
performed by the Applicant. 

                                              
2   Ibid per Aickin J at 569; see also JJ Savage & Sons Pty Ltd v Blakney (1970) 119 CLR 435; 

Commonwealth Bank of Australia v TLI Management Pty Ltd [1990] VR 510; Poseidon Ltd v Adelaide 
Petroleum NL (1991) 105 ALR 25. 

3   Rawson v Hobbs (1961) 107 CLR 466 at 490. 
4   Dunedin Waterworks Co v Bassett (1868) 1 NZCA 141 at 151 
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Invoice 380 
21 Included in invoice 380 is a charge for the attendance of two labourers, and 

of Mr Laino on site on 20 July 2012.  The charge for Mr Laino is $528 (8 
hours at $66 per hour).  The Respondent submits that the diary kept by Mr 
Laino does not record his presence on site on that day and that the invoice 
should therefore be reduced by this amount. 

22 There is no evidence provided by the Respondent that contradicts what is 
written by the Respondent in invoice 380.  It may, for example, not have 
been unreasonable for the Respondent to have requested that the 
Applicant’s employees complete attendance sheets, were it the intention of 
the Respondent to challenge the accounts given by the Applicant of the time 
and resources employed on the project.  Mr Junkeer also gave evidence that 
he attended the site every day during the first week that the Applicant was 
carrying out works.  It is also relevant that invoice 380 was paid by the 
Respondent without objection. 

23 Having heard Mr Laino give evidence that he was on site on 20 July 2012, 
and observed his disposition when giving that evidence, I accept that he was 
on site on that day, notwithstanding that his diary does not record his 
attendance.  I have concluded that his diary is, to some extent, an 
incomplete record of his own attendances on site.  I make no reduction in 
respect of the amount claimed by the Applicant for 20 July 2012. 

24 Included in invoice 380 is a charge for 4 loads to the tip on 25 July 2012.  
The Respondent says that that the tax invoice of Lantrak, the tip operator 
shows only 3 loads, and therefore there should be a $55 reduction.  Mr 
Laino says that he recorded in his diary the completion of 4 tip loads that 
day, having been informed by his driver to this effect.  I prefer the evidence 
of the Lantrak tax invoice, and therefore I reduce the amount payable under 
invoice 380 by $55.00.  

Invoice 381 
25 Included in invoice 381 is a charge for 5 loads to the tip on 31 July 2012.  

The Respondent says that that Lantrak tax invoice shows only 4 loads, and 
therefore there should be a $55 reduction.  Again, Mr Laino says that he 
recorded in his diary the completion of 5 tip loads that day, having been 
informed by his driver to this effect.  I prefer the evidence of the Lantrak 
tax invoice, and therefore I reduce the amount payable under invoice 381 by 
$55.00. 

26 I find no basis for the Respondent’s contention that the Applicant has 
charged $66 per hour for one of the 3 labourers (i.e. at the hourly rate for 
Mr Laino) for work on 1 August 2012 when, it is conceded by Mr Laino, he 
was driving the excavator.  The Respondent concedes that there has 
mistakenly been a $143 overcharge, and I therefore further reduce the 
amount payable under invoice 381 by $143.00. 
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27 Included in the invoice is a charge for 5 loads to the tip on 1 August 2012.  
The Respondent says that that Lantrak tax invoice shows only 4 loads, and 
therefore there should be a $55 reduction.  Mr Laino says that he recorded 
in his diary the completion of 5 tip loads that day, having been informed by 
his driver to this effect.  I prefer the evidence of the Lantrak tax invoice, 
and therefore I further reduce the amount payable under invoice 381 by 
$55.00. 

28 The Applicant concedes that there has mistakenly been a $143 overcharge 
in respect of the 2 August 2012 entry.  I therefore further reduce the amount 
payable under invoice 381 by $143.00. 

29 Included in the invoice is a charge for 5 loads to the tip on 2 August 2012.  
The Respondent says that that Lantrak tax invoice shows only 4 loads, and 
therefore there should be a $55 reduction.  Mr Laino says that he recorded 
in his diary the completion of 5 tip loads that day, having been informed by 
his driver to this effect.  I prefer the evidence of loads provided by the 
Lantrak tax invoice, which shows 2 loads.  I therefore further reduce the 
amount payable under invoice 381 by $165. 

30 Included in the invoice is a charge for a supervisor at $66 for 8 hours on 3 
August 2012 when, Mr Laino concedes that he was not there.  Given that 
Mr Laino’s evidence of the agreement is that only his time could be charged 
at $66 including GST per hour, the charge is not in accordance with the 
agreement.  I therefore further reduce the amount payable under invoice 
381 by $88. 

Invoice 382 
31 Included in the invoice is a charge for the time of Mr Laino on 6 August 

2012 when, he now concedes in evidence, he was not there.  I therefore 
reduce the amount payable under the invoice by $528 (being 8 hours x $88 
to take account of this error. 

32 Included in the invoice is a charge for 4 men (including Mr Laino) for a full 
day on 8 August 2012 that was affected by rain.  On the Applicant’s 
evidence, the men were discharged for the day at 12.30 pm because of the 
rain.  I consider it reasonable that the Applicant should be paid only half the 
amount charged for the day, and I therefore reduce the amount payable 
under the invoice by $924 I also find that Mr Laino was on site that day. 

33 Included in the invoice is a charge of $1,848 for 4 men (including Mr 
Laino) on site on 13 August 2012.  The Respondent alleges that there has 
been an overcharge of $110, being the charge for 2 man hours.  The 
Respondent, in reliance on the diary entry of Mr Pahalage asserts that 2 
men left the site one hour early.  Given the entries in the Applicant’s diary, 
to the effect that there were 4 men on site (including Mr Laino), the 
equivocal nature of the entry in the Pahalage diary, and the fact that the 
Respondent paid invoice 382 without protest, I prefer the evidence of the 
Applicant on this issue, and make no reduction to the amount charged. 
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34 Included in the invoice is a charge of $1,408 for 3 men (including Mr 
Laino) on site on 15 August 2012.  Evidence was given that on that 
morning work was also being undertaken by the Applicant at another 
project in Malvern.  Evidence was equivocal as to the time and duration of 
attendance at the property of the Respondent.  In the circumstances further 
reduce the amount payable under the invoice by $704. 

35 Included in the invoice is a charge of $4,961 for 8 men, including Mr Laino, 
on the day of the concrete pour of the Unit 1 slab on 17 August 2012.  Mr 
Laino concedes that there were only 7 men working that day, including 
himself, and I therefore further reduce the amount payable under the 
invoice by $605.  

Invoice 385 
36 Included in the invoice is an extra charge of $88 for 20 August 2012 as a 

result of Mr Laino charging that day for one of the 3 labourers at $66 per 
hour, the rate that only Mr Laino is entitled to charge under the agreement.  
I therefore reduce the amount payable under the invoice by $88. 

37 Included in the invoice is an extra charge of $88 for 21 August 2012 as a 
result of Mr Laino charging that day for one of the 3 labourers at $66 per 
hour, the rate only Mr Laino is entitled to charge under the agreement.  I 
therefore further reduce the amount payable under the invoice by $88.  

38 Included in the invoice is an extra charge of $88 for 22 August 2012 as a 
result of Mr Laino charging that day for one of the 3 labourers at $66 per 
hour, the rate only Mr Laino is entitled to charge under the agreement.  I 
therefore further reduce the amount payable under the invoice by $88. 

39 Included in the invoice is a charge for 5 loads to the tip on 24 August 2012.  
The Respondent says that that Lantrak tax invoice shows only 3 loads, and 
therefore there should be a $110 reduction.  Again, I prefer the statement in 
the Lantrak tax invoice as to the loads delivered that day.  I therefore further 
reduce the amount payable under invoice 385 by $110.  

Invoice 386 

40 Included in the invoice is an extra charge of $88 for 27 August 2012 as a 
result of Mr Laino charging that day for one of the 3 labourers at $66 per 
hour, the rate only Mr Laino is entitled to charge under the agreement.  The 
Respondent submits that I should conclude that Mr Laino was not on site 
that day.  The evidence, including the diary entry of Mr Pahalage 
concerning the day is somewhat equivocal.  In cross-examination, Mr Laino 
conceded that there should be an $88 reduction.  I therefore reduce the 
amount payable under the invoice by $88.  I do not accept that there is 
sufficient evidence supporting the Respondent’s further submission that 3 
men worked until 10.30 am, and that 2 men only worked for the balance of 
the day. 

41 Included in the invoice is a charge by the Applicant for 3 men (including a 
charge for Mr Laino’s time) on 28 August 2012 when, the Applicant now 
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concedes, there was only 1 man recorded in the diary as being on site.  I 
therefore further reduce the amount payable under the invoice by $968.00.  

42 Included in the invoice is a charge for $880 for the use of an excavator on 
30 August 2012, for which there is no supporting invoice from JRE Plant 
Hire Pty Ltd.  In respect of the use of an excavator and other plant the 
Applicant has consistently submitted to the Respondent back-up invoices 
from JRE Plant Hire Pty Ltd.  I am not satisfied that there is sufficient 
evidence to back up the charge made by the Applicant for work on 30 
August 2012.  For example, there is little to support the amounts also 
charged for “materials supplied” which, Mr Laino said in cross-
examination, was for “specialist formwork”.  On balance, I further reduce 
the amount payable under the invoice by $880.  

Invoice 387 

43 Included in the invoice is a charge for the attendance of Mr Laino.  The 
Respondent says, in reliance upon the diary of Mr Pahalage, that Mr Laino 
left the site at 11.30am.  I am not satisfied that the entry in the diary of Mr 
Pahalage is sufficient to upset the conclusion which I have drawn from his 
evidence, and from his own diary entry, that Mr Laino was present on site 
that day. 

Summary 

44 By way of summary, of the total invoices of the Applicant amounting to 
$81,902.70 the total of the reductions to which I have found the Respondent 
is entitled is $5,775 as follows: 

 

Invoice Number 
and Amount 

Date Charged Under the 
Invoice 

Reduction 
(including GST) 

380 for $13,464   

 25 July 2012 $55.00 

Respondent’s Net Liability Under Invoice 380 $13,409 

381 for $13,222   

 31 July 2012 $55.00 

 1 August 2012 $143.00 

 1 August 2012 $55.00 

 2 August 2012 $143.00 

 2 August 2012 $165.00 

 3 August 2012 $88.00 



VCAT Reference No. D361/2013 Page 10 of 23 
 
 

 

Respondent’s Net Liability Under Invoice 381 $12,573 

382 for $19,404   

 6 August 2012 $528 

 8 August 2012 $924 

 15 August 2012 $704 

 17 August 2012 $605 

Respondent’s Net Liability Under Invoice 382 $16,643 

385 for $11,682   

 20 August 2012 $88 

 21 August 2012 $88 

 22 August 2012 $88 

 24 August 2012 $110 

Respondent’s Net Liability Under Invoice 385 $11,308 

386 for $10,054   

 27 August 2012 $88 

 28 August 2012 $968 

 30 August 2012 $880 

Respondent’s Net Liability Under Invoice 386 $8,118 

387 for $14,076.70  

 No reductions  

Respondent’s Net Liability Under Invoice 387 $14,076.70 

45 Subject to the Respondent’s damages claims, and to its submission that the 
total amount charged by the Applicant was unreasonable, the total net 
liability of the Respondent under the invoices is $76,127.70. 

Other Matters 
46 It is convenient to deal with two issues arising in respect of the invoices.  

During cross-examination of Mr Laino revealed that he is also the sole 
director of JRE Plant Hire Pty Ltd, the provider of plant and equipment for 
which the Applicant in turn charged the Respondent.  Counsel for the 
Respondent pressed Mr Laino on the extent to which the Applicant was 
obliged to pay JRE Plant Hire Pty Ltd.   I do not consider that Mr Laino’s 
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failure to disclose to the Respondent that he is a director of JRE Plant Hire 
Pty Ltd, or the fact that he is interested in both JRE Plant Hire Pty Ltd and 
the Applicant affects the ability of the Applicant to recover in respect of 
these amounts.  Further, I have no reason for concluding that the amounts 
charged to the Applicant by JRE Plant Hire Pty Ltd are not in fact payable 
by the Applicant according to the tenor of the invoices of JRE Plant Hire 
Pty Ltd. 

47 On 12 October 2012 the Respondent paid only $5,000 towards invoice 385.  
It was put to Mr Laino in cross-examination that the payment made by Mr 
Junkeer of $5,000 on 12 October 2012 was made in full satisfaction of all 
liability under the invoices.  Mr Junkeer said that by that time he had gone 
through all the invoices. He said that he calculated that, together with the 
cost of concrete, sand and steel (about $30,000), the total cost of the works 
undertaken by the Applicant was about $110,000.  By that time he had also 
obtained a quotation from Harbour Concreting Services dated 17 September 
2012 for the works undertaken by the Applicant plus materials, which came 
to $65,945 including GST.  Mr Junkeer says that after a discussion with Mr 
Laino at Oakleigh, when he produced the Harbour Concreting Services 
quotation, he said to Mr Laino that $5,000 was the most he was prepared to 
pay in satisfaction of the outstanding invoices.  The suggestion by Mr 
Junkeer, although it was not put very emphatically in his evidence, was that 
Mr Laino accepted his payment of the $5,000 in full settlement of the 
invoices then outstanding for payment.  This allegation was not raised in the 
pleadings, and was first raised during Ms Centrone’s cross-examination of 
Mr Laino, when Mr Laino denied the allegation.  In re-examination, Mr 
Laino again denied the allegation.  He gave evidence that although the 
suggestion that the payment of $5,000 should be a final payment by the 
Respondent was put by Mr Junkeer during the meeting at Oakleigh, Mr 
Laino’s response to Mr Junkeer was “you’re dreaming”, and that Mr 
Junkeer paid Mr Laino nonetheless.  I have not been persuaded on the 
balance of probabilities as to the correctness of Mr Junkeer’s account. 
Particularly telling is the fact that Mr Junkeer did not respond in writing to 
Mr Laino’s email dated 31 October 2012, seeking payment of outstanding 
monies, which specifically characterises the $5,000 payment as a part 
payment only.  

Did Applicant Complete the Works Within a Reasonable Time 

48 I have found that there was no term to the effect alleged that the Applicant 
was bound to finish the works within 3-4 weeks of starting.  It remains 
necessary for me to determine whether the Applicant completed the works 
within a reasonable time.  The nature of the site, and the course of the 
works both need to be considered for this purpose. 

49 The site is rectangular, and runs northwards from Carrimar Avenue.  Unit 1 
is located to the west of the site.  Unit 2 is located to the east. 
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50 The natural ground level of the site sloped downwards from the back of the 
site to the north, towards the Carramar Avenue southern frontage.  The site 
also sloped downwards from east to west. 

51 An initial site cut was undertaken by contractors engaged by the 
Respondent, such that there was a “step down” running north and south, the 
lower step being to the west, where Unit 1 was to be constructed, and the 
upper step to the east, where Unit 2 was to be constructed. 

52 The finished floor levels (“FFLs”) prescribed in the plans for Unit 1 were 
55.24 for the kitchen and sitting room, 54.69 for the entry area and bedroom 
1 and 55.54 for the garage.  

53 The FFLs of Unit 2 were higher, being 56.55 for the kitchen, 55.90 for the 
sitting room and bedroom 1 and 55.75 for the garage. 

54 The further excavation of the site, for the purpose of constructing the slab 
with differing FFLs, was undertaken by the Applicant. 

Unit 1 

55 The Applicant carried out excavation and slab works for Unit 1 between 19 
July 2012 and 17 August 2012 (the concrete pour date), a period of just 
over four calendar weeks. 

56 Trenches for the edge beams and internal beams for the slab to Unit 1 were 
excavated between 19 July 2012 and 25 July 2012.  Formwork erection 
started on 26 July 2012.  Heavy rain fell on 27-29 July 2012.  This resulted 
in the Applicant being required, during the week beginning 30 July 2012, to 
drain and reinstate the beam trenches and reinstate the pads.  The Applicant 
was not able to start placing the base reinforcement until Monday 6 August 
2008.  Further rain between 8 August 2012 and 10 August 2012 resulted in 
the Applicant not being able to finish the boxing and reinforcement until 16 
August 2012.  The concrete pour took place on 17 August 2012. 

Unit 2 

57 The Applicant carried out the excavation and slab works for Unit 2 between 
20 August 2012 and 7 September 2012 (the concrete pour date), a period of 
3 calendar weeks after the concrete pour of Unit 1. 

58 Trenches for the edge beams and internal beams for the slab to Unit 2 were 
excavated between 20 August 2012 and 24 August 2012.  Reinforcement 
and formwork erection started on 27 July 2012 and continued until about 30 
August 2012.  Rain fell on 31 August 2012.  Formwork and reinforcement 
works were continued between Monday 3 September 2012 and 6 September 
2012, with the concrete pour taking place on 7 September 2012. 

59 It is necessary to calculate the working period lost to rain.  A full working 
week was lost on the Unit 1 works due to the need to reinstate the works 
after the effects of rain that fell on 27-29 July 2012.  Another 2 or 3 
working days were lost between 8-10 August 2012.  Whatever, then, may 
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be considered a reasonable time for completion of the works, account needs 
to be taken of the 1½ weeks that were lost due to rain. 

60 The best evidence of what may have been a reasonable time for completion 
of the works is, in this case, the parties’ own expectations, viz. the 
Applicant’s estimate, assuming no rain, of 3-4 weeks to complete the 
works.  Adopting the maximum period in that range, 4 weeks, I determine 
that a reasonable date for completion of the works was 29 August 2012.  I 
arrive at that date by calculating a period of 4 weeks from the 19 July 2012 
commencement date, by which I arrive at 16 August 2012, to which I add a 
further 1½ weeks extension of time due to rain. 

61 For a number of reasons expressed by the Applicant in evidence, for 
reasons other than the weather, this was not a straightforward project.  They 
may be summarised as follows: 

(a) there was more work required, given the sloping site, particularly in 
respect of the delivery and movement of materials, such as formwork; 

(b)  the number of different FFLs required meant that the formwork was 
required to be more complex; 

(c) the number of different FFLs meant that excavation had to be carried 
out by the Applicant to achieve a series of “benches”, running from the 
back of the site downwards towards Carrimar Avenue.  This involved 
the removal of soil to achieve the required bench level; 

(d) following bench excavation, deep trenches were required to be 
excavated for the external and internal slab beams, and there was much 
material to be removed from the site, particularly in the case of Unit 2, 
where excavated soil was required to be walked down the site to the 
location of the tip truck; and 

(e) the placement of reinforcement prescribed in the engineering drawings 
was, in the words of Mr Laino, as complex as he had experienced for a 
long time. 

62 Having regard to these matters, I am not satisfied that the period between 
29 August 2012 and 7 September 2012 (the actual date of completion 
represents such a departure from what could have been reasonably 
anticipated as a reasonable time to complete the works as to amount to a 
breach of contract by the Applicant. 

63 The claim made by the Respondent for $4,129.10 being the cost to the 
Respondent of engaging Mr Pahalage, consequent upon the alleged breach 
by the Applicant of its obligation to complete the works within a reasonable 
time, therefore fails. 

Respondent’s Claim for the Cost of Engaging Mr Mahesh Pahalage Would 
Fail in Any Event. 

64 If I am incorrect in my conclusion that the Applicant did not fail to 
complete the works within a reasonable time, I have also considered 
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whether the Respondent’s incurring of the cost of engaging Mr Mahesh 
Pahalage was a natural and direct result of any failure by the Applicant to 
do so. 

65 The Respondent alleges that by reason of the Applicant failing to complete 
the works within a reasonable time, it was forced to place its own 
contractor, Mr Mahesh Pahalage on the site between 3 August 2012 and 7 
September 2012 to assist the Applicant in the completion of the works.  

66 Mr Junkeer says that at the end of July he “raised his concerns” about time 
with Mr Laino.  Mr Laino denies this.  He said in examination in chief 
however that he placed Mr Pahalage there “to help Mr Laino along and to 
make a note about how many people were on site”. 

67 Mr Laino gave evidence that Mr Junkeer said to him that he had a labourer 
available to assist.  Mr Laino said that he already had sufficient labourers 
on site and would have engaged a skilled person if there was a need to 
engage a further labourer.   He says that he told Mr Junkeer that it would be 
necessary for the Applicant to teach Mr Pahalage.  He denies there being 
any discussions between himself and Mr Junkeer at that time about delay to 
the Applicant’s works.  He denied that Mr Junkeer then proposed that the 
Applicant would be liable for the cost of engaging Mr Pahalage.  He 
subsequently kept no records of Mr Pahalage’s attendances on site.  

68 It was clear from Mr Pahalage’s evidence that he was not able to bring any 
expertise to the project.  For instance, he worked very much under the 
direction of Mr Laino and the other labourers on site. He was shown how to 
use a pump for the purpose of draining the excavations after rain, and he 
was shown how to tie the steel reinforcement for the slab.  Generally, he 
said, when he was asked to do something, he did it.  I think that these types 
of activities are consistent with the evidence of Mr Laino to the effect that 
Mr Junkeer asked Mr Laino to “show Mr Pahalage the ropes”. Mr Junkeer 
conceded in cross-examination that he was aware that Mr Pahalage would 
need a degree of instruction.  Mr Junkeer also conceded in cross-
examination that he never said to Mr Laino that he would be back-charging 
Mr Laino for the cost of Mr Junkeer’s engaging of Mr Pahalage.  
Importantly, Mr Pahalage gave evidence that on his second day of work, 
which would have been 6 August 2012, he was told by Mr Junkeer to keep 
a record of attendances on site.  Mr Pahalage kept a record of attendances 
from 13 August 2012. 

69 I conclude from these matters that even if I had concluded that the 
Applicant breached its obligation to complete the works within a reasonable 
time, the engagement by Mr Junkeer of Mr Pahalage on site was not a 
natural and direct result of any such breach.  Mr Pahalage was engaged by 
the Respondent on site for other reasons, which are not referrable to any 
failure by the Applicant to complete the works within a reasonable time.  
The claim for $4,129.10 being the cost to the Respondent of engaging Mr 
Pahalage would therefore still have failed. 
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Was the Amount Charged by Applicant Reasonable in Any Event 

70 The Respondent says that the total charge by the Applicant of $81,902.70 is 
unreasonable in any event.  I must however consider the reasonableness or 
otherwise of the alternative figure of $76,127.20 which, I have found, is the 
total liability of the Respondent under the invoices. 

71 The Respondent argues that a reasonable figure, given that materials were 
supplied by the Respondent, would be $35,1965.  The Respondent relies on 
the opinion of Mr McCarthy, Chartered Quantity Surveyor.  The Applicant 
relies on the opinion of Mr Russell Brown, Chartered Civil Engineer who is 
of the view that a reasonable sum for the carrying out of the works, with 
materials being supplied by the Respondent, is $86,889.6  

72 Where an agreement does not fix a price for the carrying out of work by a 
contractor, the law implies a term that a reasonable price will be paid7.  The 
agreement between the parties to this proceeding fixes a rate per hour for 
the carrying out of the works, but leaves open the number of hours that the 
Applicant would charge for the carrying out of the work.  Are those hours 
reasonable in all the circumstances? 

73 In order to arrive at his total estimate of $35,196 for the excavation and slab 
works, Mr McCarthy adopts an hourly rate of $70.40 for labour, $88.00 per 
hour for the excavator, and $90.20 per hour for pump hire.  

74 In order to arrive at his estimate of $86,889 for the excavation and slab 
works, Mr Brown adopts an hourly rate of $55.00 for labour and $66.00 for 
the supervision of Mr Laino (thus adopting the rates charged by the 
Applicant under the agreement). 

75 The estimate of Mr Brown allows supervisor’s time for start-up activities of 
$660,8 and offsite overheads and formwork loss of $10,890.9  I accept the 
observations of Mr McCarthy that these are not items for which the 
Applicant was entitled to charge under the agreement, and should have been 
allowed for in the agreed labour rates of $55.00 and $66.00 respectively.  I 
conclude that the estimate of a reasonable sum provided by Mr Brown for 
the work performed by the Applicant should be revised downwards to 
$75,339. 

76 The respective estimates of $35,196 (Mr McCarthy’s estimate) and $75,339 
(Mr Brown’s estimate, as revised above) are to be compared with the 
amount of $76,127.70 which, subject to reasonableness, I have found the 
Applicant is entitled to charge for the works. 

                                              
5   I have added GST to the estimates of the respective experts to allow ready comparison with my 

assessment of the Respondent’s total liability under the invoices. 
6   Mr Brown conceded in evidence that $920 needs to be deducted from the $79,910 total estimate in his 

report dated 15 October 2013 to take account of a supervision charge of $80 per hour inadvertently 
charged in Item 4 of his report.  Having done so, I have subsequently added GST to the reduced total to 
arrive at this figure.  

7   Horton v Jones (No 2) (1939) 39 SR (NSW) at 319-320. 
8   10 hours @ $60 per hour plus GST. 
9   viz. Item 6, 3rd entry and Item 10 of Mr Brown’s report. 
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77 Mr McCarthy’s estimate is made from the scope of works shown on the 
drawings and as described to him by Mr Junkeer of the Respondent.  He 
uses as a resource Rawlinson’s Construction Handbook Edition 2013.  His 
evidence is that the labour rates adopted by him of $64 plus GST are to be 
compared with the labour rates under the agreement of $50 plus GST for a 
labourer and $60 plus GST for the time of Mr Laino.  By this, he submits, 
he sufficiently took account of the actual conditions of the works described 
in paragraphs 48-61 above. 

78 Of Mr McCarthy’s total estimate of $35,196, $3,885 (or about 11% of the 
total estimate) relates to excavation works and $31,311 (or about 89% of 
the total estimate) relates to concreting works. 

79 The estimate of Mr McCarthy allows 369 hours for onsite labour.10 

80 Of Mr Brown’s total revised estimate of $75,339 excavation works account 
for $23,60611 (or about 31% of the total estimate) and $51,23812 (or about 
68% of the total estimate) relates to concreting work. 

81 The estimate of Mr Brown allows 902 hours for onsite labour.13 

82 I prefer the opinion of Mr Brown, primarily because he more 
comprehensively considers the effect of the weather events described in 
paragraphs 51-59 above, and the other features of the on-site works 
describe in paragraph 61 above.  In other words, his opinion is more 
expressly derived from an express consideration of the events affecting the 
actual progress of works on site, including the extra hours reasonably 
required, in his view, to be worked as a result of the rain events.  I have 
concluded that the labour rate adopted by Mr McCarthy does not 
sufficiently allow for the effect of these events. 

83 I also consider that the approach adopted by Mr McCarthy is closer to that 
of an estimator costing the amount to be tendered for a fixed price lump 
sum contract.  To be fair to Mr McCarthy, he was not able to fully acquaint 
himself with the day to day progress of the works, as Mr Brown was able to 
do by having access to Mr Laina.  Mr McCarthy’s approach did not reflect 
the delivery system adopted by the respondent.  In this case, the amount of 
hours for which the Applicant was entitled to charge (at the agreed rates) 
was open, and this depended entirely on what was reasonable in al the 
circumstances, including the site conditions and prevailing weather 
conditions.  In my view, it is not open to an owner, having chosen to 
proceed with a certain delivery system, with its associated risks, to have the 
amount subsequently charged by a contractor reassessed, for 
reasonableness, by reference to another delivery system. 

                                              
10    Evidence of Mr McCarthy. 
11    Items 2 and 5 of Mr Brown’s report. 
12    Items 3, 4 (as revised), 6, 7 ,8 and 9 of Mr Brown’s report. 
13    viz. excluding labour items in “Preparation” and the off-site labour referred to in Item 10 of Mr 

Brown’s report. 
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84 In all the circumstances I am not prepared to find that the Applicant’s 
charges are unreasonable. 

Finishing of South Edge of Upper Level of Unit 2 Slab- Was there a Breach 
by the Applicant 

85 The Respondent says that in breach of contract, the Applicant constructed 
the southern edge of the upper level ground floor slab of Unit 2 150 mm 
south from where the plans stipulate it should have been. 

86 Mr Laino was initially provided with the survey plan, the engineer’s 
drawings, and the architect’s drawing. 

87 The architect’s drawing at 1:100 scale shows a “P2” wall, being a SHS (or 
square hollow section) structural stud wall (described in engineering 
drawings S1 and S2 of 7 as a portal frame) forming the north wall of the 
sitting room. It is shown in the elevation B in engineering drawing S7 of 7 
as rising full length from the sitting room slab level, and extending east to a 
point to allow access from the sitting room northwards, to the kitchen on 
the upper slab level. The southern edge of the stud wall is shown as 
finishing no further south than the southern edge of the SHS post at the 
north-west corner of the reflecting pool. 

88 Engineering drawing S2 of 7 shows the location of the southern edge of the 
eastern unit’s upper level ground floor slab also in line with the southern 
edge of the SHS post at the north-west corner of the reflecting pool. 

89 The architectural drawing TP03 and the engineering drawing S2 of S7 are 
therefore in conflict. It would not have been possible to erect a P2 SHS 
structural stud wall, rising full length from the sitting room slab level, 
finishing no further south of the southern edge of the SHS post at the north 
west corner of the reflecting pool, if the southern edge of the upper slab was 
also finished in that line. 

90 In any event, having formed the view that that he required a dimensioned 
drawing to be satisfied about the exact location of that part of the southern 
edge of the upper slab to unit 2, Mr Laino requested clarification.  By email 
dated 31 August 2012 Mr Junkeer provided to Mr Laino a detail of the 
architect’s drawing. 

91 Relevantly, and although I think it could have been drawn with greater 
clarity, the detail shows an arrangement that includes a space for a cavity 
door between the sitting room and the kitchen.  The detail shows that the 
north side of this door would, when closed, be parallel to the northern edge 
of the SHS post at the north-west corner of the reflecting pool.  That is the 
same arrangement of the cavity door on the other side of the sitting room 
(save that it is the southern edge of that door which is in line with the 
southern edge of the SHS post at the south west corner of the reflecting 
pool). 
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92 I do not accept the proposition that the southern edge of the slab is 
consistent with engineering drawing S2 of 7 and thus there has been 
satisfactory compliance with the Applicant’s obligations.  I prefer Dr 
Eilenberg’s opinion that notorious custom and practice is to the effect that 
dimensioned drawings (such as the the detail of architect’s drawing) take 
precedence over non-dimensioned drawings (such as engineering drawing 
S2 of 7). 

93 I also do not accept that the Applicant conformed with his obligation in 
regard to the finishing of the southern edge of the upper slab level simply 
because it was in line with the survey plan.  That drawing is principally 
concerned only with the outside envelope of the building, rather than the 
location of the slabs. 

94 I also do not accept that the southern edge of the upper slab level against 
which the P2 SHS structural stud wall was to have been constructed was to 
be determined in the manner which Mr Laino described in his evidence.  
That was by locating it 1800mm out from the southern edge of that part of 
the upper slab level above the internal stairs (being the sum of 870mm and 
600mm shown in the detail of architectural drawing TP03, and adopting an 
assumed 90mm for the internal wall shown in that drawing and 240mm for 
the width of what I have found is the P2 SHS structural stud wall and cavity 
door). 

95 In summary, I have concluded that the reasonable identification of the 
cavity door in the detail of the architect’s drawing required that the southern 
edge of the upper slab level should have been finished in line, and 
extending no further south than the northern edge of the SHS post at the 
north west corner of the reflecting pool.  The Applicant mistakenly took the 
southern edge of the P2 structural SHS stud wall, shown in the detail, as the 
southern edge of the slab.  

Is Respondent Entitled to any and if so what damages? 

96 Dr Ian Eilenberg provided a report dated July 2013, in which he assesses 
rectification costs at $14,901.35.  It recommends the demolition of a portion 
of the slab, and re-forming the southern edge 150mm to the north, with all 
associated formwork and reinforcing work (about $9,000).  Changes to the 
SHS structural stud wall are also costed (about $6,000). The Respondent 
relies on this report as the basis of its damages claim. 

97 In response, the Applicant relies on a report of Mr Russell Brown dated 15 
October 2013, in which Mr Brown estimates rectification costs at $5,000.  
The approach adopted by Mr Brown was simply to cut back the slab.  Mr 
Brown further observes that had the cutting back of the concrete to comply 
with the architect’s drawing been undertaken promptly (instead of the 
Respondent making a decision to adopt the defective slab position, and 
make the consequential changes I have discussed above) the rectification 
cost “would have been in the hundreds of dollars, not the thousands”. 
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98 During concurrent evidence given by the experts, and although he would 
need more time to undertake necessary calculations to ensure that any 
cutting back of the slab by 150mm would result in adequate concrete cover 
of the N-12 reinforcement bars running through the internal slab beam 
below , Dr Eilenberg seemed not to dismiss the proposal suggested by Mr 
Brown.  

99 Putting these opinions to one side, and given that the Respondent chose not 
to undertake rectification works, the question arises whether the 
Respondent is entitled to rectification damages at all.  I raised this with the 
parties Counsel during argument, and the issue needs to be further explored. 

100 Having said that a building owner is, as a general rule, entitled to have a 
building which complies with the contract plans (and is therefore entitled to 
the cost of rectification as damages), the High Court in Bellgrove v 
Eldridge14 continued: 

The qualification, however, to which this rule is subject is that, not only must 
the work undertaken be necessary to produce conformity, but that also, it must 
be a reasonable course to adopt. No one would doubt that where pursuant to a 
building contract calling for the erection of a house with cement rendered 
external walls of second-hand bricks, the builder has constructed the walls of 
new bricks of first quality the owner would not be entitled to the cost of 
demolishing the walls and re-erecting them in second-hand bricks. In such 
circumstances the work of demolition and re-erection would be quite 
unreasonable or it would, to use a term current in the United States, constitute 
"economic waste"…We prefer, however, to think that the building owner's 
right to undertake remedial works at the expense of a builder is not subject to 
any limit other than is to be found in the expressions "necessary" and 
"reasonable", for the expression "economic waste" appears to us to go too far 
and would deny to a building owner the right to demolish a structure which, 
though satisfactory as a structure of a particular type, is quite different in 
character from that called for by the contract. Many examples may, of course, 
be given of remedial work, which though necessary to produce conformity 
would not constitute a reasonable method of dealing with the situation and 
in such cases the true measure of the building owner's loss will be the 
diminution in value, if any, produced by the departure from the plans and 
specifications or by the defective workmanship or materials.  As to what 
remedial work s both “necessary and “reasonable” in any particular case 
is a question of fact (my emphasis). 

101 The courts are not normally concerned with what a plaintiff does with his 
damages. In Bellgrove v Eldridge the High Court considered the possibility 
of the plaintiff building owner taking an award of damages and not 
spending it to be “quite immaterial and…but one variation of a feature 
which so often presents itself in the assessment of damages in cases where 
they must be assessed once and for all.”15  

102 This does not mean however, that the question of reasonableness is not to 
be considered when characterising the extent of the loss which has been 

                                              
14  [1954] 90 CLR 613 
15  Ibid at 620. 
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sustained, for which an award of damages is made.  This was the view 
expressed by the House of Lords in Ruxley Electronics and Construction 
Ltd v Forsyth16 when it considered a case in which a builder which had 
contracted to build a swimming pool for a home to a depth of 7 feet 6 
inches, had built it only 6 feet deep. The trial judge made five main 
findings: 

(a) the pool as constructed was perfectly safe into which to dive; 

(b) there was no evidence that the shortfall in depth had 
decreased the value of the pool; 

(c) the only practicable method of achieving a pool of the 
required depth would be to demolish the existing pool and 
reconstruct a new one at a cost of 21,560.00 pounds; 

(d) he was not satisfied that the proprietor Mr Forsyth, the 
respondent, intended to build a new pool at such a cost; and 

(e) such cost would be wholly disproportionate to the 
disadvantage of having a pool of a depth of only 6 feet as 
opposed to 7 feet 6 inches, and it would therefore be 
unreasonable to carry out the works. 

103 The trial judge found that the respondent property owner was entitled to 
damages for loss of amenity in the sum of £2,500.00. 

104 The House of Lords affirmed the findings of the trial judge that it would be 
unreasonable to incur the cost of demolishing the existing pool and building 
a new and deeper one. In so doing so their Lordships recognised that the 
respondent's loss did not extend to the cost of reinstatement. 

105 Jauncey LJ in Ruxley considered Bellgrove to fit within a line of cases, in 
the United Kingdom and the USA, which dealt with “the question of 
reasonableness in the context of reinstatement”. He said: 

Damages are designed to compensate for an established loss and not to 
provide a gratuitous benefit to the aggrieved party, from which it follows 
that the reasonableness of an award of damages is to be linked directly to the 
loss sustained. If it is unreasonable in a particular case to award the cost of 
reinstatement it must be because the loss sustained does not extend to the 
need to reinstate. A failure to achieve the precise contractual objective does 
not necessarily result in the loss which is occasioned by a total failure. This 
was recognised by the High Court of Australia in the passage in Bellgrove v 
Eldridge…where it was stated that the cost of reinstatement work subject to 
the qualification of reasonableness was the extent of the loss, thereby 
treating reasonableness as a factor to be considered in determining what 
was that loss rather than, as the respondents argued, merely a factor in 
determining which of [the] two alternative remedies [in Bellgrove] were 
appropriate for a loss once established… 

What constitutes the aggrieved party’s loss is in every case a question of fact 
and degree. Where the contract breaker has entirely failed to achieve the 

                                              
16 [1995] 3 WLR 118 
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contractual objective it may not be difficult to conclude that the loss is the 
necessary cost of achieving that objective. Thus if a building is constructed 
so defectively that it is of no use for its designed purpose the owner may 
have little difficulty in establishing that his loss is the necessary cost of 
reconstructing. Furthermore, in taking reasonableness into account in 
determining the extent of loss it is reasonableness in relation to the particular 
contract and not at large. Accordingly, if I contracted for the erection of a 
folly in my garden which shortly thereafter suffered a total collapse it would 
be irrelevant to the determination of my loss to argue that the erection of 
such a folly which contributed nothing to the value of my house was a crazy 
thing to do… 

However, where the contractual objective has been achieved to a substantial 
extent the position may be very different (my emphasis). 

106 Jauncey LJ (with whom the other Law Lords agreed) drew support for the 
above propositions from the judgment of Megarry VC in Tito v Waddell 
(No 2)17: 

…if the plaintiff has suffered little or no monetary loss in the reduction of 
value of his land, and he has no intention of applying any damages 
towards carrying out the work contracted for, or its equivalent, I cannot 
see why he should recover the cost of doing work which will never be 
done.  It would be a mere pretence to say that this cost was a loss and 
should be recoverable as damages. 

107 In other words, Jauncey LJ explained, it would be unreasonable to treat as a 
loss the cost of carrying out work which would never in fact be done. 

108 Their Lordships in Ruxley also drew on the judgment of Oliver J in Radford 
v De Froberville18 where his Honour said: 

If he contracts for the supply of that which he thinks serves his interests, 
be they commercial, aesthetic or merely eccentric, then if that which is 
contracted for is not supplied by the other contracting party I do not see 
why, in principle, he should not be compensated by being provided with 
the cost of supplying it through someone else or in a different way, 
subject to the proviso, of course, that he is seeking compensation for a 
genuine loss and not merely using a technical breach to secure an 
uncovenanted profit. 

109 In Tabcorp Holdings Ltd v Bowen Investment Pty Ltd19 the High Court 
elucidated and explained the qualification of “reasonableness” established 
in Bellgrove.  Rather than adopting the analysis of the Law Lords in Ruxley 
(to the effect that the enquiry is to be used in determining whether there is a 
loss at all), the Court observed as follows: 

The test of unreasonableness is only to be satisfied by fairly exceptional 
circumstances.  The example given by the Court [in Bellgrove, of the builder 
constructing the external walls with new bricks] aligns closely with what 
Oliver J said in Radford v De Froberville, that is, that the diminution in value 

                                              
17   [1977] 3 All ER 129 at 316 
18   [1978] 1 All ER 33 at 42  
19   [2009] HCA 8 
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measure of damages will only apply where the innocent party is “merely 
using a technical breach to secure an uncovenanted profit”.20 

110 No evidence was given by the Respondent as to its intention to rectify the 
defectively constructed slab, for it is accepted that the Respondent did not 
do so.  The Respondent made some consequential changes to the SHS steel 
framing and the post at the north west corner of the reflecting pool, for 
which no damages claim is made.  The Respondent makes no claim for 
diminution in value. 

111 The object of damages is always to compensate the plaintiff, not punish the 
defendant.  If a plaintiff has in fact suffered no loss by reason of a breach, 
he can recover no more than nominal damages. 

112 In this case, because rectification of the defectively constructed slab was 
not undertaken by the Respondent it would, in the words of Megarry J in 
Tito (as approved in Ruxley) be ‘mere pretence’ to say that the cost of 
rectifying the slab is a loss which it has in fact suffered.  Therefore it is not 
reasonable to recover the claimed rectification costs.  Or, to put it in the 
words of Oliver J in Radford (approved by the High Court in Tabcorp 
Holdings), the Respondent, if it were to be paid the claimed rectification 
costs, would be using a technical breach to secure an uncovenanted profit.  
On either analysis, I have concluded that the Respondent’s damages claim 
for rectification costs must fail. 

113 If, as I have found, the costs of rectification is not reasonably open to the 
Respondent, then diminution in value, if any, is the true measure of the 
Respondent’s loss. If there is no alternative claim for diminution in value, 
as is the case, the Respondent has suffered no loss. Subject to any claim for 
loss of amenity, its damages will be nominal. 

Damages for Loss Of Amenity 

114 There are a number of decisions in which damages have been awarded for 
physical inconvenience and discomfort arising from breach of contract.21 

115 The Tribunal can award damages for loss of amenity in appropriate cases,22 
of the type made in Ruxley.  In Ruxley, the House of Lords concluded that 
the trial judge was entitled to take the view, as he did, that the contract in 
relation to the swimming pool was one “for the provision of a pleasurable 
amenity” for the respondent Mr Forsyth.  In the event, the trial judge also 
found, Mr Forsyth’s pleasure was not as great as it would have been if the 
swimming poll had been 7 feet 6 inches deep.  The House of Lords upheld 
the damages award of £2,500. 

                                              
20   Supra at 17. 
21 See Burke v Lunn [1976] VR 268; Boncristiano v Lohmann [1998] 4 VR 92; see also the extensive 

review of such cases by J Forrest J in Thomas v Powercor Australia Limited [2011] VSC 586 at [111]-
[137]. 

22  See Clarendon Homes Vic Pty Ltd v Zalega (Domestic Building) [2010] VCAT 1202; Morphett v 
Skabaw Pty Ltd & Anor (Domestic Building) [2012] VCAT 35at [135]; Anderson & Anor v Wilkie 
(Domestic Building) [2012] VCAT 432.  
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116 Mr Junkeer gave evidence that the length of the sitting room was “already 
tight” at 6 metres long, and that the loss of approximately 150mm “makes it 
tighter”.  As against this, it should also be noted that the kitchen and dining 
areas to the north are commensurately longer. 

117 In addition, Mr Junkeer said, the post at the north west corner of the 
reflecting pool had to be extended towards the south by further plasterwork 
so that the cavity door, when closed, finished flush against the extended 
post (as opposed to finishing “opposite the window”).  As a result of this 
extension, the northernmost window looking on to the reflecting pool is not 
as wide as the other windows to its south.  As I have already observed, no 
claim has been made by the Respondent for the costs of these cosmetic 
changes, or for changes to the SHS structural stud wall. 

118 Although the deviation from the architect’s drawing is very small, I 
consider that these matters all combine to result in Mr Junkeer’s pleasure in 
the amenity being not as great as if there had been no breach by the 
Applicant.  I further conclude that a reasonable person in the position of the 
Applicant at the time the agreement was made, would have realised that 
such loss was sufficiently likely to result from the breach of contract.  I 
think it is appropriate to award $750 to the Respondent by way of general 
damages for loss of amenity. 
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